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Religious liberty in America is under attack and at risk.  That, at least, is the 
central premise of Joseph Viteritti’s The Last Freedom, an examination of the 
place of religion in American law and society.  As Viteritti himself acknowledges, 
the notion that religion is threatened by excessive secularism in an America that 
twice voted George W. Bush into the White House is tough to imagine, let alone 
accept.  The Religious Right, after all, is widely credited with securing those 
victories, and for the twelve years the Republican Party recently controlled 
Congress, religious conservatives had pride of place in the party’s leadership and 
on congressional committees.  President Bush ostentatiously displays an 
evangelical faith, and his first Attorney General, John Ashcroft, was a 
fundamentalist Pentecostal.  Indeed, much of the recent hyperventilating about the 
place of religion in America has come from liberals and libertarian conservatives 
who fear that Thomas Jefferson’s “wall of separation” between church and state is 
crumbling down.  Thus Viteritti’s claim that the “proper balance between 
protecting an individual’s right to practice religion to the fullest, and guarding 
against the use of state power to endorse or sanction religion…has been, and will 
continue to be, weighed against those are deeply religious” is oddly 
counterintuitive (p. 8).  So too is his argument that “the threats from the [secular] 
left are more dangerous than those from the [religious] right” (p. 13). 
 
Odd and counterintuitive as it may seem, Viteritti has a point—but only up to a 
point.  He begins the book by insightfully illustrating how school voucher 
programs have provoked a fierce backlash from liberals even though they are 
bound to help minorities and the poor—in other words, liberalism’s core 
constituencies who traditionally have had the least access to a decent education.  
Viteritti is particularly good when examining the inherent contradictions within 
the religious provisions of the First Amendment, when the “free exercise” 
clause—which prohibits the state from unnecessarily interfering with an 
individual’s practice of religion—clashes with the “establishment” clause—which 
prohibits the state itself from entering into the practice of religion—and he is 
surely correct in arguing that the establishment clause usually trumps the free 
exercise clause.  His examinations of constitutional legal theory are fascinating, 
and his analysis of the Founders’ thinking on religion is absolutely brilliant, a 
must-read for any serious student of American religion.  And, following Philip 
Hamburger and other legal historians, Viteritti adds significantly to our realization 
that the strict interpretation of the separation of church and state is a rather 
modern phenomenon, an invention not of the Founders but of jurists over the last 
half century or so. 
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But this is about as far as it goes—and it certainly does not substantiate Viteritti’s 
contention that “Religion is among the most fragile of [America’s] freedoms” 
(p.ix).  In European countries church and state, and religion and patriotism, were 
usually officially wedded together in an unholy and uneasy mix, sometimes 
producing internal repression, sometimes external aggression.  But Americans, 
Alexis de Tocqueville wrote in Democracy in America, “have succeeded in 
incorporating to some extent one with the other and combining admirably. I refer 
to the spirit of religion and the spirit of liberty.”  This balance between the spirits 
of religion and liberty was wisely codified in the First Amendment, which 
officially and permanently separated church from state.  Indeed, probably the 
main reason why America is exceptionally religious, at least among its peer 
nations in Europe, Canada, and Australia, is that the church has always been 
protected from the state: religion has never been tainted or compromised by the 
vicissitudes of politics and has thus maintained its legitimacy, and attractiveness, 
to a large number of people.  This marketplace—that quintessentially American 
sphere—of faith survives intact today and has allowed for a tremendous amount 
of growth among the most dizzying array of religious diversity.  Little wonder that 
American Muslims consistently and comfortably outpoll their counterparts in 
Europe when it comes to happiness, prosperity, and a sense of belonging.  Where 
else could Amish, Catholics, Hindus, Jews, Mormons, Pentecostals, and mainline 
Protestants all jostle together, peacefully, in the political arena as well as the 
general society?  And the secularist “freethinkers” whom Viteritti fears are 
dominating the national debate are but a marginal fraction of American public 
life. As the historically Christian complexion of American politicians 
demonstrates, success in politics is inconceivable for an atheist.  When it comes to 
religious freedom in America, then, “fragile” is not exactly the first adjective that 
comes to mind. 
 
Yet if the diagnosis, however brilliant, is occasionally faulty, the cure—allowing 
public funding for religious schools, the subject of the ninth and final chapter—is 
far worse than the disease.  While public funding for religious schools will 
probably improve some school standards, it will open a deeply divisive debate in 
society at large and create a balkanized educational system that will tear at the 
fabric of American society.  His assumption that religious schools will not 
discriminate against those deemed unclean or impure—such as women, 
homosexuals, or racial minorities—is far too sanguine about religious 
fundamentalists’ capacity to police themselves.  The other option, having the state 
police religious doctrine and dogma, is even more unpalatable and unfeasible.  
Viteritti’s faith (so to speak) that religious schools will perform merely “secular 
functions” (p.232) is a bizarre contradiction that goes to the heart of the matter: if 
religious schools are to perform primarily “secular functions,” why bother with 
religious schools at all?  And his confidence that only the “unusually devout” 
(p.238) will abuse the system misses the mark on two counts: it is a gross 
underestimation of the actual usualness of fundamentalists of all stripes; and it 
overlooks the fact that the abuses of the extremely—not “unusually”—devout 
pose the gravest threat, no matter how supposedly small their numbers. 
 
Finally, if Viteritti thinks parochial schools are the answer, he should pay 
attention to the bitter debates in the Canadian provinces, particularly Ontario, 
where public funding for Catholic schools is constitutionally enshrined.  This 
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anachronism, which may have made sense 150 years ago, is now a cancer on the 
body politic. One would assume it is a mistake American school boards would be 
eager to avoid today. 


